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Predicting the Coming Litigation

• As employees begin returning to the workplace, it is likely that legal 
claims will start to rise.

• Over the past few months, we have witnessed a rise in litigation, 
specifically claims of failure to pay, retaliation, and wrongful 
termination.

• We expect the type of claims to expand and employers should be 
cognizant of claims employees may bring.
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Worker’s Compensation

• There has been a notable rise in Worker’s Compensation claims since Covid-
19 was declared a pandemic.  It is unclear whether employees filing these 
claims will be entitled to compensation but employers should expect claims 
to be filed.

• Generally, workers’ compensation does not cover routine community-spread 
illnesses like a cold or the flu because they usually cannot be directly tied to 
the workplace. Some states have made exceptions for certain workers who 
develop chronic illnesses, like cancer, resulting from repeated exposure to 
harmful materials and environments. 

• The COVID-19 pandemic presents a unique circumstance, but even for 
“essential workers,” allegedly hazardous working conditions do not 
guarantee that a COVID-19 infection would be covered under workers’ 
compensation in most states.
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Worker’s Compensation

• Elements
▪ Sustaining an accident or contracting an occupational disease.
▪ The accident both arose out of and occurred during the course of employment.

• The employee must be able to point to an identifiable time and place of infection.

▪ There is a causal relationship between the accident and the resulting injury.

• Washington state has established three criteria for evaluating COVID -19 
claims:
▪ Was there an increased risk or greater likelihood of contracting the condition due to 

the worker's occupation (such as a first responder or health care worker)?
▪ If not for their job, would the worker have been exposed to the virus or contracted 

the condition?
▪ Can the worker identify a specific source or event during the performance of his or 

her employment that resulted in exposure to the new coronavirus (examples include 
a first responder or health care worker who has actually treated a patient with the 
virus)?
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OSHA Investigations

• The Occupational Safety and Health Administration has seen an influx 
of complaints stating employers have not done enough to protect 
employees.

• No specific OSHA standard on point related to COVID-19

▪ Pending lawsuit by AFL-CIO seeking issuance of temporary standard

▪ “Heroes Act” passed House on May 15; directing development of infectious 
disease standard

▪ Acting OSHA administrator statement that no standard is forthcoming

• OSHA's General Duty Clause, requires employers to furnish 
“employment and a place of employment ... free from recognized 
hazards ... likely to cause death or serious physical harm.” 
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OSHA Investigations

• Employers are required to provide PPE “wherever it is necessary by 
reason of hazards of ... environment ... encountered in a manner 
capable of causing injury or impairment ... through absorption, 
inhalation or physical contact.”

▪ What does this mean for masks/face coverings?

▪ OSHA “guidance” but no rules

• Complaints made may result in an on-site investigation, fines, and/or 
other regulatory action.

• OSHA 300 Recording Obligation; flip-flop

• Importantly, violation of OSHA standards may give rise to tort liability.
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Negligence

• Several claims have already been filed claiming the employer acted 
negligently by failing to implement proper precautions or follow CDC 
recommendations which then led to the employee contracting the 
virus.

• Elements

▪ The employer owed a duty to protect the employee from Covid-19.

▪ The employer breached that duty by failing to maintain proper precautions.

▪ There is a causal connection between the employer’s breach and the 
employee contracting the virus.

• Threshold question of workers’ compensation exclusivity doctrine 
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Negligence

• Exceptions to W/C Exclusivity Doctrine

• Most common exception is intentional conduct of the employer.

▪ These early COVID-19 lawsuits against employers are heavily focused on the 
purportedly intentional conduct of the employer, and assert that the 
employer failed to close locations despite knowing that other employees 
displayed COVID-19 symptoms, failed to prevent employees with COVID-19 
from coming to work, hired new employees without screening them for 
COVID-19 symptoms, failed to adequately clean and sterilize work spaces, 
and/or failed to adequately promote social distancing.



© 2019 Husch Blackwell LLP

Whistleblower/Retaliation Claims

• We have seen a number of cases filed by employees who believe they 
were terminated as a result of raising concerns about the employer’s 
response to Covid-19.

• Elements of this kind of claim

▪ Employee brought a legitimate complaint or concern regarding employee 
safety.

▪ The employee was terminated as a result of these legitimate complaints.
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Whistleblower/Retaliation Claims

• King v. Trader Joe’s (Kentucky State Court)

▪ Refuse to allow the employee to wear gloves

▪ Refuse to allow him to self-quarantine

▪ Alleged failure to take appropriate safety/cleaning steps

▪ Creation of Facebook page

• Public Policy Wrongful Discharge/Retaliation Claims

• Whistleblower causes of action under the following statutes:

▪ OSH Act (and state analogues)

▪ Americans with Disabilities Act

▪ Families First Coronavirus Response Act

▪ National Labor Relations Act
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Whistleblower/Retaliation Claims

• Recommendations/Best Practices to avoid a claim:
▪ Never terminate an employee for complaining; if you are going to terminate someone 

who has a history of complaints be sure you have a really good reason and have talked 
with counsel.

▪ Review, publicize, and enforce the reporting procedure for employees who express 
concerns regarding the COVID-19 crisis, including health and safety, compliance with 
state executive orders, or state and federal laws.

▪ Be more flexible in this environment about allowing telework; but be clear that it is a 
privilege and employees who telework must meet performance standards.

▪ Dust off and reissue key policies such as anti-retaliation, whistleblowing, and reporting 
policies to employees.

▪ Remind supervisors of the need to take seriously any concern raised by an employee 
particularly as it relates to COVID-19.

▪ Train or retrain supervisors and managers on reporting mechanisms and policies. 
Emphasize the importance of escalating employee complaints to appropriate 
departments and documenting the employee’s concern as well as the process and 
resolutions.
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Unfair Labor Practices under NLRA

• From warehouse operations to healthcare institutions, employees across the 
nation are staging walk-outs and “sick-outs,” in response to alleged COVID-
19 exposure concerns. Employees are protesting for better safety 
protections, working conditions, and pay during the coronavirus pandemic.

• Even if you are NOT unionized, any such group or possibly even individual 
protests may constitute protected activity under sections 8(a)(1) and 8(a)(3) 
of the NLRA. Thus, any employees who stage walk-outs or engage in other 
protests over working conditions are protected from retaliation. 29 U.S.C. §
158(a).

• Further, any effort to discipline an employee because they participate in 
such an activity, or communication, may violate the NLRA and become 
fodder for future claims.
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Unfair Labor Practices under NLRA

• Are there special rules relating to protected concerted activity in the 
context of workplace safety concerns? 

• The NLRB has long recognized that employees engage in protected 
concerted activity when they take collective action to protest what 
they believe to be “unsafe or unhealthy working conditions.” In 
Tamara Foods, Inc., 258 NLRB 1307, 1308 (1981), the NLRB held that 
“[i]t has long been established that Section 7 of the Act protects the 
rights of employees to engage in protests, including work stoppages, 
over what the employees believe to be unsafe or unhealthy working 
conditions.” 
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FLSA – General Litigation Risks

• Tracking hours and overtime for remote non-exempt employees

• FLSA considerations in salary reductions or conversion from salaried 
to hourly

• Use of PTO/Vacation Time in furlough or layoffs

• Lawsuits regarding deficient COBRA Notices
▪ Qualifying events: voluntary or involuntary job loss, reduction in hours, 

transition between jobs, death, divorce, or other life event. 

▪ Cases brought under COBRA generally allege that an employer’s notice 
either caused someone to lose their health insurance or threatened to 
because it lacked required information or wasn’t written in an easy-to-
understand way. At least eight lawsuits have been filed in federal court 
against major companies since the beginning of the pandemic
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FLSA - Wage and Hour Class Actions

• The CDC has recommended and the EEOC has authorized employers 
to take temperatures and screen employees for symptoms prior to 
entering the workplace.

• The DOL has not weighed in on whether this time should be 
compensable meaning an employer could be faced with a wage and 
hour claim for failing to pay employees for this testing/screening time.

• Elements

▪ Is the testing/screening a principal activity?

▪ Is the time spent waiting a “preliminary” or “postliminary” activity?

▪ Is the time spent waiting a substantial or significant period of time?
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Third Party Claims

• Businesses may face lawsuits by customers or visitors alleging that the business 
negligently exposed them to coronavirus.

• The lawsuits are likely to based on a theory of negligence, and allege that a business 
or knew or should have known of an employee or customer infected with 
coronavirus, and failed to take sufficient action to prevent its transmission to others. 

• These lawsuits will claim that exposure to coronavirus led a person to experience 
emotional distress stemming from fear of contracting the disease, the expense of 
visiting a doctor or testing, or economic loss due to quarantine. 

• For example, at least two law firms have filed individual lawsuits on behalf of guests 
on the Grand Princess Cruise ship. These lawsuits do not allege that the passenger 
developed coronavirus, but claim emotional harm and seek punitive damages.

• In addition, the Lieff Cabraser law firm has filed a class action lawsuit against the 
cruise line on behalf of every passenger on that voyage.
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Third Party Claims

• Public Nuisance is another possible third-party claim.

▪ The business unreasonably or substantially interfered with a public right, 
such as public health, safety, peace, comfort, or convenience.

▪ The plaintiff suffered a special injury that was not common to the public.

▪ There is a causal connection between the business’s action or inaction and 
the injury suffered by the plaintiff.

• Smithfield Foods was sued under a public nuisance theory for failing 
to adequately comply with CDC and OSHA standards.  This case was 
dismissed under the primary jurisdiction doctrine because OSHA was 
better suited to determine whether the plant adequately complied 
with their regulations.
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Third Party Claims

• How Businesses Can Protect Themselves Against Third-Party Liability Claims
• Take reasonable precautions to limit customers’ exposure to COVID-19 by following 

the CDC guidelines and using reasonable mitigation strategies which include, but 
are not limited to:
▪ separating sick employees;
▪ Requiring masks or face coverings
▪ educating employees about how they can reduce the spread;
▪ using proper building ventilation, filtration and humidity control;
▪ practicing proper hand hygiene (e., providing sufficient hand sanitizer and soap);
▪ practicing proper respiratory hygiene (e., providing tissues and places to properly dispose 

of tissues);
▪ encouraging customers to stay at least six feet apart while at the company’s premises;
▪ discouraging handshaking; and
▪ routine cleaning and disinfection (e., high contact surfaces, dust, removing trash, 

cleaning restrooms).
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Questions?
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